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KERR-McGEE CHEMICAL LLC’S MOTION TO DISMISS THE COMPLAINT

Respondent,Kerr-McGeeChemicalLLC (“Kerr-McGee”), respectfullyasksthe Illinois

Pollution ControlBoard(“theBoard”) to dismisstheComplaintbroughtby GrandPierCenter

LLC andAmericanInternationalSpecialtyLinesInsuranceCo. as subrogeeof GrandPierCenter

LLC (collectively, “Grand Pier”). GrandPier’sComplaintis duplicitousandfrivolous andthus

shouldbe dismissedpursuantto Ill. Admin. Codetit. 35, § 104.414.’ GrandPier’s Complaintis

duplicitousbecauseit is substantiallysimilar to a civil actionthat GrandPierfiled in theUnited

StatesDistrict Courtfor the NorthernDistrict ofIllinois. GrandPier’sComplaintis frivolous

becauseit seeksrelief that theBoard doesnot havetheauthority to grantandit fails to stateacause

of actionuponwhich theBoard cangrantrelief.

Section103.212(b)ofTitle 35 of the Illinois Administrative Codeprovidesthat a
respondentmay, within 30 daysafterservice,moveto dismissacomplaintasduplicitousor
frivolous. Kerr-McGeereceivedserviceof theComplainton March3, 2005.
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I. Grand Pier’s Complaint is duplicitous

“Duplicitous’ or ‘Duplicative’ meansthematteris identicalor substantiallysimilar to one

broughtbeforetheBoardor anotherforum.” 35 Iii. Adm. Code 101.202;seealsoBrandlev.

Ropp, PCB 85-68, 1985WL 21380, *1(111. Pol. ControlBd., June13, 1985)(Ex. ‘C’) (noting

that a complaintis duplicitousif it is identicalor substantiallysimilar to onebroughtin another

forum). GrandPier’sComplaintis duplicitousbecauseit is substantiallysimilar to GrandPier’s

SecondAmendedComplaintin an identicallycaptionedactionthat is beforetheUnitedStates

District Court for theNorthernDistrict ofIllinois.2 A copyof GrandPier’sSecondAmended

Complaintin that actionis attachedasExhibit ‘A.’ A copyof GrandPier’sComplaintwith the

Board is attachedasExhibit ‘B.’ Thetwo actionsareagainstthesameparties,arebasedon the

samecontaminant,arepremisedon thesamesite, anddemandthesamerelief. In both actions,

GrandPier seeksrecoveryof “any costs incurredby [GrandPier], or to be incurredby [Grand

Pier], in performingresponseactivitiesat thesite identifiedby [EPA] astheRV3 North Columbus

Drive Site (theRV3 Site) in Chicago,Illinois.” (Ex. A at¶ 1; Ex. B at¶ 1.) BecauseGrandPier

pursuesasubstantiallysimilar actionbeforetheUnitedStatesDistrict Court for theNorthern

District of Illinois, theBoardshoulddismissGrandPier’sComplaintasduplicitous.

II. Grand Pier’sComplaintis frivolous

“Frivolous’ meansa requestfor relief that theBoarddoesnothavethe authorityto grant,

or a complaintthat fails to statea causeofactionuponwhich theBoardcangrantrelief.” 35 Ill.

2 OnMarch 1, 2005, counselfor GrandPier informally notified Counselfor Kerr-McGee

that GrandPier wasfiling (1) a SecondAmendedComplaintin federaldistrict court to addstate
law claims for negligence,strict liability, andcontributionand(2) a ComplaintbeforetheIllinois
Pollution ControlBoard. Thosepaperswerefiled on February25, 2005andFebruary28, 2005,
respectively. GrandPier filed its First AmendedComplaintin the federaldistrict courton
February4, 2005.
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Adm. Code101.202. GrandPier’s Complaintis frivolous becauseit seeksrelief that the Board

doesnothavetheauthorityto grantandit fails to stateacauseof actionuponwhichthe Boardcan

grantrelief.

A. The Board is not authorized to award the relief that Grand Pier demands

GrandPier allegesin its Complaintthat its action is to enforceSections12(a), 12(d) and

21(e)of the Illinois EnvironmentalProtectionAct (“the Act”) .~ (Ex. ‘B’ at ¶ 1.) Thepenaltiesfor

violations of Sections12(a), 12(d) or 21(e)of theAct areset forth andlimited by 415 ILCS

5/42(a). ThatSectionof theAct provides,in pertinentpart, as follows:

Exceptasprovidedin thisSection,any personthat violatesany provisionof
this Act or any regulationadoptedby theBoard, or anypermit or termor
conditionthereof,or that violatesany orderof the Boardpursuantto this
Act, shallbe liable for acivil penaltyof not to exceed$50,000for the
violation andan additionalcivil penaltyof not to exceed$10,000for each
day during which theviolation continues..

GrandPierdoesnotseektheimpositionofthepenaltiesreferredto in theAct. Instead,

GrandPier seeksto recoverits own attorneyfees, expertwitnessfees,andpastandfuture response

costswith interest. (Ex. ‘B’ at 8-9.)~Noneof the relief soughtby GrandPier is authorizedby the

Section12(a)providesthat no personshall “[c]auseor threatenor allow thedischargeof
any contaminantsinto theenvironmentin any Stateso asto causeor tendto causewaterpollution
in Illinois, eitheraloneor in combinationwith matterfrom othersources,or so asto violate
regulationsor standardsadoptedby the PollutionControl Bard underthis Act.” 415 ILCS 5/12(a).

Section12(d)providesthat no personshall “[d]eposit any contaminantsuponthelandin
suchplaceandmannersoasto createa waterpollution hazard.” 415 ILCS 5/12(d).

Section21(e)providesthat no personshall “[d]ispose,treat, storeor abandonanywaste,or
transportanywasteinto this Statefor disposal,treatment,storageor abandonment,exceptat a site
or facility which meetstherequirementsof this Act andof regulationsandstandardsthereunder.”
415 ICLS 5/21(e).

GrandPier alsoaskstheBoard to rule that Respondentsareresponsiblefor any future
remediation. GrandPier’srequestis pointlessin light of GrandPier’sown allegationthat Letters
of Completionwereissuedby theUnited StatesEnvironmentalProtectionAgencywith respectto
thesiteat issue. (Ex. ‘B’ at¶~J22-23.)
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Act for theviolationsof Sections12(a), 12(d)or 21(e). Indeed,theonly provisionof theAct that

contemplatesthereimbursementof responsecostsdoesso only with respectto responsecosts

incurredby Illinois or a unitof local government. See415 ILCS 5/22.2(1) (“Notwithstandingany

otherprovisionor rule of law, andsubjectonly to thedefensesset forth in subsection(j) of this

Section, the following personsshall be liable for all costsofremovalor remedialaction incurred

by theStateofIllinois or any unitof local governmentasa resultof a releaseor substantialthreat

of a releaseof ahazardoussubstanceorpesticide. . . .“) (emphasisadded).

B. Grand Pier fails to statea causeof action uponwhich theBoardcangrant
relief

GrandPier’s claimsarepremisedon activitiesthat it allegesoccurredin the first thirdof

thetwentiethcentury,decadesbeforeIllinois enactedthe statutorybasesuponwhich GrandPier

relies. Theonly contamination-activityallegedby GrandPier is that describedin paragraph14 of

its Complaint,whereinGrandPier allegesthat “[b]etweenatleast1915and 1933, LindsayLight

Companyoperatedits incandescentgaslightmantlemanufacturingbusinessat the LindsayLight II

Site, andarrangedfor the disposalof hazardoussubstancesat. . . theparcelpertinentto this

citizensuit.” Sections12(a), 12(d)and2 1(e) oftheAct do notprovideGrandPiera causeof

actionfor activities that occurreddecadesbeforetheirenactment. Indeed,liability underSection

21(e)for activitiesprior to theAct is a logical impossibility, asliability underthat Sectionis

explicitly premisedon the failure to disposeof waste“exceptat asiteor facility which meetsthe

requirementsof this Act andof regulationsand standardsthereunder.” 415 ICLS 5/21(e).

CONCLUSION

GrandPier’sComplaintis duplicitousbecauseit is substantiallysimilar to GrandPier’s

actionagainstRespondentsbeforetheUnitedStatesDistrict Court for theNorthernDistrict of

Illinois. GrandPier’sComplaintis frivolous becauseit requestrelief that theBoardis not
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authorizedto grantandfails to statea causeof actionuponwhich theBoardmay grantrelief. For

thesereasons,Kerr-McGeerespectfullyaskstheBoardto dismissGrandPier’sComplaint.

Dated: April 4, 2005 Respectfullysubmitted,

Kerr-McGeeChemicalLLC

Michael P. Connelly ~~neofitsAtt~~
GarrettC. Carter
Connelly Roberts& McGivney LLC
OneNorthFranklinStreet
Suite 1200
Chicago,Illinois 60606
(312)251-9600

J.T. Smith II
COVINGTON & BURLING
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202)662-6000

Attorneysfor Respondent
Kerr-McGeeChemicalLLC
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CERTIFICATE OF SERVICE

I, LynnePudlo,anon-attorney,beingfirst swornon oath,deposeandstatethat I
servedtheattacheddocumenton theattorneysofrecordby mailingtrueandcorrect
copiesin aproperlyaddressed,sealedenvelopewith appropriatepostageaffixedand
depositingsamein theU.S. mail locatedatOneNorthFranklinStreet,Chicago,Illinois,
before5:00p.m. onApril 4, 2005.

Subscribedandswornto
beforemeApril 4, 2005.

NotaryPublic

“OFFICIAL SEAL”
MICHELLE M. PATTERSON

NOTARY PtJSUCSTATE OF IWNO~S
COmmISSIOn fras04/28/208

I:\2470\040\pleadings\cos040405



SERVICELIST

FrederickJ.Hess,Esq.
River East,LLC
325 5. High Street
Belleville, IL 62220

DavidGrossberg,Esq.
ChicagoDockandCanalCompany
233 S. WackerDrive
6600SearsTower
Chicago,IL

David Grossberg,Esq.
ChicagoDockandCanalTrust
233 5. WackerDrive
6600SearsTower
Chicago,IL

DanielE. McLean
455 EastIllinois
Suite 565
Chicago,IL 60611


